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1979  SCHOOL 
ENROLLMENT 
PROJECTIONS 


Charles  D.  Liner 


I  HE  DECLINE  in  average  daily  mem- 
bership (ADM)  ni  North  Carolina's 
public  schools  ili.it  had  been  Forecast 
leu  several  years  began  .is  predu  ted  in 
1977-78,  when  total  \l>\!  Fell  by  8,591 
students,  oi  0.7  pei  cent.  Estimated 
ADM  Foi  1978-79  is  1.7  pei  cent  lower 
than  ADM  in  1977-78.  Projections 
made  by  » 1 1  *  -  Department  of  Public  In- 
struction during  the  1978-79  school 
yeai  Forecast  .i  continuing  decline  in 
ADM  Foi  the  state  and  Foi  almost  ever) 
school  administrative  unit  in  the  state. 
According  to  these  projections, 
statewide  ADM  in  1982-83  will  be  6.8 
pei  'tin  lowei  than  the  estimated 
1978-79  ADM.  and  In  1982-83  all  but 
fight  ol  the  stall's  1  t.">  si  hool  units  will 

have  total  ADMs  lowei  than  present 
enrollment. 

Projections  ol  ADM  in  the  lowei 

grades  are  not  available  beyond  1982- 
8:1,  but  projections  lot  other  grades 
Suggest  thai  declines  in  total  ADM  are 
likely  to  continue  at  least  through  the 
1980s.  Foi  example,  total  slalc'Hi<lr 
ADM  in  grades  5  through  12  is  pro- 
( continued  <m  page  10) 
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DISCHARGE  OF 
NONPROFESSIONAL 
EMPLOYEES 


1979  LEGISLATION 

AND  THE 
PUBLIC  SCHOOLS 

Anne  M.  Dellinger 

The  1979  General  Assemblv  in- 
creased appropriations  to  public 
schools  and  arranged  to  study  a 
number  of  education  issues  in  the  near 
future  but  adjourned  without  making 
main  significant  changes  in  current 
law.  The  two  big  news  items,  in  fact, 
concern  what  the  legislature  chose  not 
to  do  this  term.  First,  in  response  to 
considerable  political  pressure,  it  relin- 
quished nearly  all  state  control  over 
private  education.  Second,  it  elected  to 
defer  for  at  least  one  more  year  the 
comprehensive  revision  of  the  general 
statutes  on  elementary  and  secondary 
schools.  A  few  bills  did  alter  state  law  on 
particular  points.  The  most  important 
of  these  revised  the  suspension- 
expulsion  statute  (Ch.  874),  set  new  re- 
quirements for  notifying  parents  of  ab- 
sences and  enforcing  compulsory  at- 
tendance (Ch.  847),  and  offered  some 
protection  to  school  emplovees  from 
personal  liability  for  injuries  they  may 
cause  (Ch.  971,  Ch.  1074). 

I  continued  on  page  6) 
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faculty   member  who  specializes  in  school 


Frederick  G.  Johnson 


FOLLOWING  THE  Supreme  Courts 
1972  decisions  in  Roth'  and  Sinder- 
mann,-  school  administrators  and 
board  attorneys  have  closely  examined 
the  procedures  to  be  followed  in  dis- 
missing professional — i.e.,  certified. 
school  employees.  Almost  each  issue  of 
both  the  Federal  Reporter  and  Federal 
Supplement  advance  sheets  contains  a 
case  addressing  or  at  least  recognizing 
the  issue  "What  constitutes  due  process 
in  terminating  the  employment  of  a 
public  school  teacher  or  adminis- 
trator!-" School  board  attorneys  are  not 
infrequently  asked  to  assist  the  superin- 
tendent and  board  of  education  in  mat- 
ters concerned  with  the  nonrenewal  or 
dismissal  of  a  probationary  teacher  or 
with  the  dismissal  of  a  tenured  teacher. 


The  author,  a  graduate  of  Wake  Forest 
University  and  the  University  of  North 
Carolina  Law  School,  is  a  member  of  a  law 
firm  that  represents  three  North  Carolina 
public  school  districts  and  a  communitv  col- 
lege. 


1.  Board  of  Regents  v.  Roth,  408  U.S. 
564  (1972). 

2.  Perry  v.  Sindermann,  408  U.S.  593 
(1972). 


SCHOOL  LAW  BULLETIN 


However,  school  systems  employ  many  people  besides 
certified  educators.  Therefore  a  superintendent, 
principal,  or  school  board  member  might  well  ask  the 
advice  of  local  school  counsel  before  or  (as  sometimes 
occurs)  after  the  dismissal  of  a  school  secretary, 
cafeteria  worker,  maintenance  employee,  custodian, 
or  other  noncertified,  "nonprofessional"  school 
employee.  This  article  will  examine  the  employment 
status  of  a  nonprofessional  school  employee  with  ref- 
erence to  the  procedural  steps  that  a  school  adminis- 
trative unit  should  use  in  dismissing  him.  The  focus 
will  be  on  North  Carolina  case  law,  but  the  issues  and 
the  conclusions  drawn  here  are  applicable  to  other 
states.  Although  this  article  is  directed  primarily  to  the 
employment  status  of  nonprofessional  school  person- 
nel, it  is  equally  applicable  in  North  Carolina  to  all 
school  personnel  not  included  within  the  terms  of  G.S. 
115-42,-43,-142,  or -142.3. 

To  date  no  North  Carolina  appeals  court  has  issued 
a  definitive  opinion  concerning  the  employment  status 
of  nonprofessional  school  personnel.  But  certain 
North  Carolina  cases  and  statutory  provisions,  as  well 
as  cases  from  other  jurisdictions  and  proposed 
guidelines  issued  by  the  State  Department  of  Public 
Instruction  offer  assistance  in  this  area. 

CASE  ANALYSIS 

In  Still  v.  Lance  (1971),3  the  State  Supreme  Court 
reviewed  the  general  nature  of  employment  contracts 
in  North  Carolina.  In  this  state  an  employment  con- 
tract that  contains  no  provision  concerning  the  dura- 
tion of  the  employment  or  the  means  by  which  the 
employment  may  be  terminated  is  terminable  at  the 
will  of  either  party  irrespective  of  the  quality  of  per- 
formance by  the  other  party.4  This  rule  holds  true 
even  though  the  employment  contract  refers  to  the 
employment  as  a  "regular"  or  "permanent"  job.5  Al- 
though Still  concerns  the  nonreappointment  of  a  pub- 
lic school  teacher,  it  is  important  because  of  its  ruling  as 
to  the  general  status  of  public  employment  in  North 
Carolina.  It  has  been  cited  as  authority  for  the  proposi- 
tion that  an  enforceable  expectation  of  continued  pub- 
lic employment  can  exist  only  if  the  employer,  either 
by  statutory  or  contractual  provision,  has  granted 

3.  279  N.C.  254,  182  S.E.2d  403  (1971). 

4.  Id.  at  259,  182  S.E.2d  at  406. 

5.  Id. 
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some  form  of  guarantee.6  The  concept  of  an  enforce- 
able expectation  of  continued  public  employment  is  / 
relevant  to  this  discussion  because  it  can  determine 
whether  the  employee  has  a  "property  interest"  in 
continued  public  employment  that  can  be  terminated 
only  with  a  statement  of  reasons  and  an  opportunity 
for  a  hearing. 

In  Nantz  v.  Employment  Security  Commission  (1976),7 
the  Supreme  Court  of  North  Carolina  considered  a 
former  Employment  Security  Commission  employee's 
claim  that  she  was  entitled  to  a  hearing  before  she  was 
dismissed.  The  State  Director  of  the  Employment  Se- 
curity Commission  had  discharged  her  for  conduct 
having  a  detrimental  effect  on  the  office  in  which  she 
worked.  Evidence  indicated  that  she  had  written 
anonymous  letters  concerning  the  manager  and  the 
assistant  manager  of  the  office  where  she  was 
employed.  Re-emphasizing  its  previous  decision  in  Still 
v.  Lance,*  the  Court  pointed  out  that  no  North 
Carolina  statute  gave  state  employees  like  the  plaintiff 

.  .  .  tenure  or  right  to  judicial  review  of  an  admin- 
istrative action  terminating  employment. 
Employment  by  the  State  of  North  Carolina,  or 
by  one  of  its  political  subdivisions,  does  not  ipso 
facto  confer  tenure  or  a  property  right  in  the 
position.  Mere  longevity  of  employment,  even 
though  the  employee's  service  be  of  excellent 
quality,  does  not  confer  upon  the  employee  such  / 
a  property  right." 

In  Bishop  v.  Wood  (1976),10  the  United  States  Su- 
preme Court  upheld  a  ruling  that  under  North 
Carolina  law  a  city  ordinance  providing  that  perma- 
nent employees  may  be  dismissed  for  failure  to  per- 
form satisfactorily  and  prescribing  certain  procedures 
for  dismissal  did  not  give  an  employee  an  enforceable 
expectation  of  continued  public  employment,  but 
rather  granted  only  the  procedural  rights  that  were 
contained  in  the  ordinance.  In  Bishop  the  plaintiff  was 
employed  by  the  City  of  Marion,  North  Carolina,  as  a 
probationary  policeman  in  1969.  By  virtue  of  city  regu- 
lations, he  became  a  permanent  employee  six  months 
later  and  subject  to  a  city  ordinance  that  required 
written  notice  of  reasons  for  discharge  from  employ- 
ment if  requested.  The  plaintiff  contended  that  the 
ordinance,  coupled  with  his  classification  as  a  perma- 
nent employee,  entitled  him  to  a  hearing  before 
employment  could  be  terminated.  The  Court  upheld 
the  lower  court's  conclusion  that  the  ordinance  did  not 
create  a  property  interest  in  continued  employment 
and  a  resulting  right  to  a  hearing  before  discharge. 


6.  Bishop  v.  Wood,  426  I'.S.  341  (1976). 

7.  290  N.C.  473,  226  S.E.2d  340  (1976). 

8.  279  N.C.  254.  182  S.E.2d  403  (1971). 

9.  290  N.C.  473,  477,  226  S.E.2d  340.  343  (1976). 
10.  426  U.S.  341  (1976). 
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These  cases  indicate  the  general  proposition  of 
North  Carolina  law  that  in  the  absence  of  a  statutory  or 
contractual  provision  specifying  the  duration  of 
employment  or  the  means  by  which  it  may  be  termi- 
nated, public  employment,  even  though  the  job  is  re- 
ferred to  as  regular  or  permanent,  is  terminable  at  will 
by  either  party. 

Very  few  state  courts  have  addressed  the  issue  of 
proper  discharge  procedures  for  nonprofessional 
school  employees.  In  Illinois  the  state  court  of  appeals 
considered  the  case  of  a  school  custodian  who  alleged 
wrongful  discharge  from  employment,  relying  on  a 
typed  document  regarding  wages  and  related  terms  of 
employment  that  resulted  from  negotiations  between 
the  plaintiffs  union  and  the  school  board  and  was 
entitled  "Working  Agreement  for  Male  Custodians."11 
The  plaintiff  contended  that  he  had  a  contract  of 
employment  for  a  one-year  period  and  could  not  be 
discharged  without  being  given  specific  reasons.  He 
sought  damages  of  more  than  $120,000.  The  school 
board  contended  that  the  plaintiff  was  an  employee  at 
will  and  his  employment  was  terminable  at  any  time  by 
the  board  or  by  the  plaintiff  himself.  In  upholding  the 
deiendants'  position,  the  court  pointed  out  that  the 
working  agreement  contained  no  provisions  regard- 
ing duration  of  employment  or  discharge. 

The  agreement  in  the  cause  before  us  merely 
specified  certain  terms  and  conditions  relating  to 
custodians  applicable  during  the  particular  time 
indicated.  It  has  no  provision  as  to  termination  of 
employment  or  discharge.  It  does  not  establish 
the  duration  of  plaintiffs  employment  in  any 
manner.  It  is  well  settled  that  an  employment 
contract  which  does  not  specify  a  definite  dura- 
tion is  terminable  at  will  by  either  party.12 
In  an  Oregon  case  the  plaintiff  was  discharged  from 
her  position  as  a  school  secretary.13  At  her  request  the 
school  board  later  granted  her  a  hearing  at  which  the 
board  affirmed  its  decision  to  dismiss  her.  The  plain- 
tiff then  filed  a  mandamus  proceeding  that  contended 
that  an  Oregon  statute,  together  with  school  board 
regulations  and  constitutional  principles,  entitled  her 
to  a  predischarge  hearing  at  which  the  school  board 
must  establish  cause  for  her  dismissal.  In  discussing 
the  statute,  the  Oregon  Court  of  Appeals  concluded 
that  although  the  legislature  had  enacted  a  statute  that 
required  a  hearing  for  discharged  school  employees  if 
requested  within  fifteen  days  of  dismissal,  the  hearing 
is  for  "informational"  purposes  only.  The  court  also 
discussed  the  different  status  accorded  to  teaching  and 
nonteaching  personnel  by  the  Oregon  legislature. 


11.  Keppe.  x    School  Duet  tors,  26  111.  App.  3d  372,  325  N.E.2d 
91  (1975). 

12.  325  N.E.2d  at  93. 

IV   Campion  v.  Harmon,  533  P.2d  364  (Or.  App.  1975). 
14.  O.R.S.  342.835(1). 


Oregon  has  a  tenure  act  similar  to  North  Carolina's;  it 
gives  probationary  teachers  the  opportunity  to  meet 
informally  with  the  school  board  to  discuss  the  causes 
of  their  dismissal.14  The  court  ruled  it  unlikely  that 
nonteaching  employees  would  have  rights  to  a  hearing 
superior  to  those  of  teaching  employees. 

The  Oregon  decision  also  discussed  the  plaintiffs 
contention  that  she  had  an  expectation  of  continued 
employment  that  entitled  her  to  a  due  process  pre- 
termination  hearing.  Following  a  discussion  of  applic- 
able school  board  regulations  regarding  employment, 
the  court  concluded  that  no  hearing  was  required: 
"Given  the  extreme  results  that  can  follow  from  the 
interpretation  of  statutes  and  regulations  governing 
public  employment,  we  resolve  unanswerable  am- 
biguities against  tenure."15 

An  Ohio  statute  provides  that  nonprofessional 
school  employees  shall  be  given  written  notice  of  dis- 
charge by  certified  mail  and  that  such  employees  may 
appeal  a  decision  to  discharge  them  to  the  court  of 
common  pleas.  In  Appeal  of  Sergent  (1976),16  a  court  of 
common  pleas  held  that  the  term  "appeal"  implies  a 
hearing  from  which  an  appeal  may  be  taken.  The  court 
further  held  that  the  right  to  appeal  presupposes 
proper  notice  of  the  subject  matter,  time,  and  place  of 
the  hearing  and  an  opportunity  to  be  heard.  The  im- 
portance of  this  case  lies  in  its  interpretation  of  the 
Ohio  statute  as  applicable  to  the  dismissal  of  non- 
professional school  employees  and  not  in  any  general 
determination  as  to  due  process  requirements  for  dis- 
charging nonprofessional  school  employees. 

In  Pennsylvania  the  state  court  of  appeals  reviewed 
the  section  of  the  school  code  that  requires  a  board  of 
education  to  give  adequate  notice  and  an  opportunity 
for  a  hearing  to  any  nonprofessional  employee  before 
he  is  discharged  for  "incompetency,  intemperance, 
neglect  of  duty,  violation  of  school  laws,  or  other  im- 
proper conduct."17  The  court  held  that  the  statute  did 
not  create  a  property  interest  under  Roth  in  continued 
public  employment  except  for  termination  based  on 
the  grounds  stated  in  the  statute  itself.1"  The  court 
further  held  that  an  employee  could  be  dismissed  for  a 
reason  other  than  those  specified  in  the  statute  without 
a  hearing. 

STATUTORY  ANALYSIS 

As  in  the  great  majority  of  states,  North  Carolina  has 
no  statutory  provision  directly  governing  the  duration 
or  termination  of  the  employment  of  nonprofessional 
school  employees.  By  its  terms  the  Tenure  Act  applies 

15.  533  P.2d  at  369. 

16.  49  Ohio  Misc.  36,  360  N.E.2d  761  (1976). 

17  24  P.S.  §  5-514  (1962),  cited  in  Sergi  v.  School  Dist.  of 
Pittsburgh.  368  A.2d  1359  (Pa.  Cmwlth.  1977). 

18.  Sergi  v.  School  Dist.  of  Pittsburgh,  368  A.2d  1359  (Pa. 
Cmwlth.  1977). 
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only  to  permanent  full-time  employees  who  hold  at 
least  a  Class  A  certificate  or  a  regular  vocational  certifi- 
cate and  whose  major  responsibility  is  to  teach,  directly 
supervise  teaching,  or  who  are  classified  as  or  paid  as  a 
classroom  teacher.19  G.S.  115-42  and  G.S.  115-44 
apply  to  superintendents,  assistant  superintendents, 
and  supervisors.  The  State  Personnel  Act  20  specifi- 
cally excludes  from  its  coverage  "public  school 
superintendents,  principals,  teachers,  and  other  pub- 
lic school  employees."  But,  as  is  true  in  most  state 
school  codes,  statutory  authority  for  employing  non- 
professional school  personnel  does  exist.  G.S.  115-21 
authorizes  city  boards  of  education  to  appoint  janitors 
and  maids  on  recommendation  of  the  superintendent. 
In  reference  to  county  boards,  G.S.  1 15-72  authorizes 
district  school  committees  to  appoint  janitors  and 
maids  for  the  district's  schools  on  recommendation  of 
the  principal  of  each  school  in  the  district,  subject  to 
the  approval  of  the  superintendent  and  the  board  of 
education.  In  those  county  units  without  school  com- 
mittees, G.S.  1 15-58  gives  the  superintendent  the  duty 
to  recommend  and  the  board  of  education  the  duty  to 
appoint "...  all  principals,  and  other  school  personnel 
in  the  county  administrative  unit."  G.S.  115-40  au- 
thorizes boards  of  education  to  employ  clerical  per- 
sonnel to  assist  the  superintendent.  G.S.  115-47  re- 
quires city  and  county  boards  to  provide  for  the 
prompt  payment  of  all  salaries  due  "teachers  and  other 
school  officials  and  employees."  G.S.  115-51  au- 
thorizes county  and  city  boards  to  employ  personnel  as 
required  to  supervise  school  food  services,  including 
those  persons  directly  involved  in  preparing  and  serv- 
ing food.  In  addition,  G.S.  115-35  gives  boards  of 
education  "general  control  and  supervision  of  all  mat- 
ters pertaining  to  the  public  schools  in  their  respective 
administrative  units."  It  is  clear  that  the  board  of  edu- 
cation of  each  administrative  unit  has  the  authority  to 
employ  nonprofessional  personnel,  on  the  superin- 
tendent's recommendation,  and  to  prescribe  reasona- 
ble rules  and  regulations  relating  to  their  employment. 
The  Division  of  Personnel  Relations  within  the  De- 
partment of  Public  Instruction  has  the  duty  to  consult 
with  local  school  systems  on  an  individual  basis  regard- 
ing employment  practices  for  all  school  employees.  At 
present  there  is  no  formal  policy  for  dismissing  a  non- 
professional school  employee.  Each  individual  ad- 
ministrative unit  is  encouraged  to  develop  its  own  pro- 
cedure for  handling  employment  problems  not  gov- 
erned by  statute.21 


19.  N.C.  Gen.  Stat.  §  115-142  (1973). 

20.  See  N.C.  Gen.  Stat.  §  126-5(b)  (1975). 

21.  The  Division  of  Personnel  Relations  has  prepared  suggested 
policies  and  regulations  relative  to  the  dismissal  of  nonprofessional 
school  personnel.  These  are  contained  in  a  manual  entitled  Policies 
and  Procedures,  Public  School  Personnel  Management.  In  addition,  the 
North  Carolina  Administrative  Code,  Title  16,  Subchapter  2C,  con- 


Particular  attention  should  be  given  to  G.S.  1 15-34, 
which  provides  an  appeal  from  the  decision  of  all  (1 
school  personnel  to  the  appropriate  county  or  on- 
board of  education  and  a  further  appeal  from  the 
decision  of  the  board  to  the  superior  court  "in  any 
action  of  a  county  or  city  board  of  education  affecting 
one's  character  or  right  to  teach."  As  adopted  in  1923, 
this  statute  stated  that  an  appeal  shall  lie  from  the 
decisions  of  all  school  "officers"  to  the  county  board  of 
education.22  The  North  Carolina  Court  of  Appeals 
recently  addressed  the  applicability  of  this  statute  to  a 
nonprofessional  school  employee.  In  Presnell  v.  Pell 
( 1979),23  a  case  more  thoroughly  discussed  later  in  this 
article,  the  court  indicated  that  G.S.  1 15-34  gives  non- 
professional school  employees  the  opportunity  for  a 
hearing  before  the  board  of  education  to  contest  the 
actions  of  school  personnel.  In  addition,  in  Still  v. 
Lance24  the  State  Supreme  Court  considered  the  latter 
portion  of  this  statute,  which  provides  an  appeal  to  the 
superior  court  in  actions  affecting  one's  character  or 
right  to  teach.  The  Court  held  in  Still  that  a  decision  by 
the  Buncombe  County  Board  of  Education  not  to  re- 
employ the  plaintiff  as  a  teacher  neither  affected  her 
character  nor  deprived  her  of  the  right  to  teach 
elsewhere. 

Perhaps  this  entire  issue  is  embodied  in  the  question 
"Should  each  administrative  school  unit  in  North 
Carolina  adopt  specific  regulations  governing  the  ( 
dismissal  of  nonprofessional  school  personnel?"  On 
the  one  hand,  it  may  be  argued  that  a  lack  of  specific 
employment  regulations  governing  dismissal  of  non- 
professional school  personnel  strengthens  the  propo- 
sition that  the  employee  serves  at  the  will  and  pleasure 
of  the  school  board  and  his  employment  therefore  can 
be  terminated  at  any  time  with  or  without  cause.  But  a 
major  caveat  should  be  added  to  this  argument.  Thus 
far  this  discussion  has  centered  mainly  on  whether 
North  Carolina  law  affords  nonprofessional  school 
employees  an  enforceable  expectation  of  continued 
employment,  a  property  right.  In  this  regard  one  may 
conclude  that  nonprofessional  school  employees  in 
North  Carolina  serve  at  the  pleasure  of  the  school 
administration  and  can  be  dismissed  at  will  unless 
there  is  a  school  board  regulation  or  contractual  provi- 
sion prescribing  the  duration  of  employment  or  the 
means  and  procedures  by  which  it  must  be  terminated. 


tains  regulations  applicable  to  school  food  service  employees.  In- 
cluded among  these  are  the  following: 

(ii)  Personnel  shall  be  employed  upon  the  recommendation 
of  the  superintendent  and  approval  by  the  county  and  city 
board  of  education. 

(iii)  Authority  for  employment  and  separation  from  the  job 
shall  be  vested  in  the  superintendent  in  accordance  with 
policies  adopted  bv  the  county  or  city  board  of  education         . 

22.  N.C.  Gen.  Stat.  §115-52  (1923).  I 

23.  39  N.C.  App.  538,  251  S.E.2d  692  (1979). 

24.  279  N.C.  254,  182  S.E.2d  403  (1971). 
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A  court  may  find,  however,  that  a  liberty  interest  is 
\  involved,  and  liberty  interests  do  not  belong  solely  to 
professional  school  employees.  "Good  name,"  "repu- 
tation," "honor,"  "integrity,"  and  "exercise  of  constitu- 
tionally protected  rights"  are  phrases  that  apply  to  all 
employees.  Should  the  discharged  employee  fulfill  the 
burden  of  establishing  a  prima  facie  case  of  dismissal 
based  either  on  the  exercise  of  a  constitutionally  pro- 
tected right  (like  freedom  of  speech)  or  on  charges 
made  against  him  that  might  seriously  damage  his 
standing  or  association  in  his  community  (like  dishon- 
esty or  immorality),  he  is  entitled  to  a  due  process 
hearing  at  some  stage  of  the  dismissal  process.  In  this 
regard,  recent  authority  suggests  that  unless  a  school 
system  has  publicly  accused  the  discharged  employee 
of  dishonest  or  immoral  conduct  or  has  discharged 
him  because  of  a  desire  to  curtail  or  penalize  the  exer- 
cise of  a  constitutionally  protected  right,  no  hearing  is 
required.25 

In  Sumlerv.  City  of  Winston-Salem  (1978),26  the  plain- 
tiff was  discharged  from  his  employment  with  the  City 
of  Winston-Salem  for  "repeated  use  of  a  city  position 
to  purchase  items  at  discount  for  his  personal  use."27 
He  alleged  that  he  was  entitled  to  a  hearing  before  he 
was  dismissed,  claiming  a  property  interest  in  con- 
tinued employment  and  a  liberty  interest  in  protecting 
his  good  name,  reputation,  honor,  and  integrity.  The 
)  court  held  that  the  plaintiff  did  not  have  a  property 
interest  in  his  job  since  he  had  no  written  or  oral 
contract  of  specific  duration  and  no  statute  or  ordi- 
nance granted  him  tenure.  In  addition,  the  plaintiff 
could  present  no  credible  evidence  that  he  had  a  legal- 
ly recognizable  expectation  of  continued  employment. 
Therefore,  under  North  Carolina  law,  his  employ- 
ment was  terminable  at  will. 

In  reference  to  the  plaintiffs  claim  of  a  liberty  in- 
terest, the  court  ruled  that  any  publicity  surrounding 
the  plaintiffs  dismissal  was  initiated  by  the  plaintiff 
himself.  The  evidence  in  this  case  indicated  that  the 
plaintiff  was  the  first  party  to  discuss  his  dismissal  with 
the  news  media.  According  to  the  court,  "[t]he  plaintiff 
simply  failed  to  carry  his  burden  to  prove  that  the 
defendant  initiated  public  statements  charging  him 
with  dishonesty  or  similar  misconduct."28 

In  Presnell  v.  Pell  (1979),29  a  former  manager  of  a 
public  school  cafeteria  brought  suit  in  the  superior 
court  against  the  county  board  of  education  and  vari- 
ous school  officials  including  the  county  superinten- 


dent, individual  board  members,  and  the  school  prin- 
cipal alleging  (1)  defamation  of  character  and  (2) 
wrongful  discharge.  Defendants  responded  to  the 
complaint  by  filing  a  motion  to  dismiss  for  failure  to 
state  a  claim  for  relief  and  for  lack  of  subject-matter 
jurisdiction.  A  basis  of  this  motion  was  the  plaintiffs 
failure  to  follow  the  procedural  steps  contained  in  G.S. 
115-34  in  that  she  filed  suit  as  soon  as  the  school 
principal  and  the  county  superintendent  notified  her 
of  discharge  and  without  requesting  a  hearing  before 
the  county  board  of  education.  On  appeal  from  the 
superior  court's  granting  of  the  motion,  the  court  of 
appeals  indicated  that  in  one  respect  the  superior 
court  did  not  obtain  jurisdiction  over  the  plaintiffs 
claim,  since  the  suit  was  filed  without  the  plaintiffs 
compliance  with  the  administrative  procedures  con- 
tained in  G.S.  1 15-34.30  The  court  ruled  further,  how- 
ever, that  the  plaintiffs  complaint  did  state  a  claim  for 
discharge  without  due  process  in  violation  of  the  Four- 
teenth Amendment  to  the  United  States  Constitution 
in  that  the  plaintiff  had  alleged  deprivation  of  liberty 
without  a  hearing.31  It  should  be  pointed  out  that  the 
issue  in  Presnell  was  the  sufficiency  of  the  plaintiffs 
complaint  to  withstand  a  motion  to  dismiss.  The  merits 
of  her  allegations  have  not  yet  been  considered.  How- 
ever, this  case  does  relate  to  the  subject  at  hand  because 
of  the  court's  indication,  albeit  probably  dicta,  that  the 
plaintiffs  allegations  of  deprivation  of  liberty  entitled 
her  to  a  hearing  before  rather  than  after  discharge,  as 
provided  by  G.S.  1 15-34. 32  Although  it  can  be  argued 
that  this  statement  is  not  correct  when  compared  with 
recent  federal  decisions,33  this  case  does  highlight  the 
increasing  tendency  of  nonprofessional  employees  to 
challenge  decisions  terminating  their  employment  on 
the  basis  of  deprivation  of  a  constitutionally  protected 
libertv  interest. 


CONCLUSION 

Unless  included  within  the  Teacher  Tenure  Act 
(G.S.  11 5- 142)  or  the  statutory  provisions  applicable  to 
the  dismissal  of  superintendents  and  assistant  superin- 
tendents (G.S.  115-42  and  G.S.  115-44),  North 
Carolina  public  school  employees  serve  at  the  pleasure 
of  the  board  of  education.  This  general  rule  is  subject 
to  further  qualifications  should  the  employee  establish 
(1)  a  property  interest  in  continued  employment 
created  by  an  employment  contract  that  specifies  dura- 
tion of  employment  or  procedures  for  dismissal,  or  (2) 


25.  Sec  cases  reviewed  m  Phay,  Employee  Nonreappointment: 
VVhai  Constitutes  a  Stigma  in  School  Law  Update— 1977 
(NOLPE  1978). 

26.  448  F.  Supp.  519  (M.D.N.C.  1978). 

27.  Id.  .ii  Mil 

28.  Id.  at  531. 

29.  39  N.C.  App.  538.  251  N.E.2d  692  (1979). 


30.  Id.  at  544,  251  S.E.2d  at  696. 

31.  Id.  at  545,  251  S.E.2d  at  696. 

32.  Id.  at  547,  251  S.E.2d  at  697. 

33  See  eg.,  Arnette  v.  Kennedy, 416  U.S.  134  (1974);  Satterfield 
v  Edenton-Chowan  Bd.  of  Educ,  530  F.2d  564  (4th  Cir.  1975); 
Davis  v.  Vandiver,  494  F.2d  830  (5th  Cir.  1975). 
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"de  facto"  tenure  created  by  board  policy  or  regula- 
tions. A  further  problem  is  the  possibility  of  the 
employee's  alleging  administrative  action  that  adverse- 
ly affects  a  liberty  interest  without  due  process  of  law. 
To  remove  any  uncertainty  about  the  status  of  non- 
professional school  employees  and,  more  important, 
to  decrease  the  possibility  of  litigation  resulting  from 
dismissal,  each  school  board  should  adopt  specific 
regulations  governing  the  employment  of  nonprofes- 
sional personnel  including  procedural  guidelines  for 
discharging  such  employees.  Each  employee  should  be 
given  a  written  employment  contract  specifically  stat- 
ing the  duration  of  employment  (preferably  one 
calendar  year  or  one  school  year).  The  regulations 
should  distinguish  between  nonrenewal  of  the 
employment  contract  following  the  expiration  of  its 
term  and  discharge  of  the  employee  during  the  term 
of  employment.  Procedure  for  review  of  a  board's 
decision  not  to  renew  a  contract  of  employment  should 
provide  at  most  a  conference  with  the  employee's  im- 
mediate supervisor  (usually  the  principal  or  the 
superintendent)  concerning  the  reasons  for  non- 
renewal, but  should  not  necessarily  include  a  written 
statement  of  reasons  or  a  hearing  before  the  board  of 
education.  Procedure  for  discharge  should  be  more 
detailed.  I  recommend  that  the  board's  regulation  in- 
clude a  discharge  procedure  substantially  as  follows: 

1 .  The  initial  decision  to  dismiss  should  be  made  by 
the  superintendent  on  the  recommendation  of  the 
employee's  immediate  supervisor. 

2.  The  superintendent  should  inform  the  employee 
by  certified  mail  of  his  intention  to  recommend  dis- 


charge to  the  board  and  should  include  in  this  letter 
notice  that  the  employee  may  request  a  conference 
with  the  superintendent  and  the  employee's  im- 
mediate supervisor  (if  other  than  the  superintendent). 

3.  The  employee  should  be  given  the  right  to  re- 
quest a  written  statement  of  the  reasons  for  the  in- 
tended discharge  and  a  hearing  before  the  board  of 
education  or  a  hearing  panel  composed  of  not  less  than 
two  members  of  the  board.  The  policy  could  contain  a 
provision  for  suspension  without  pay,  should  a  hear- 
ing be  requested  and  should  the  superintendent  deem 
immediate  separation  from  the  employment  to  be 
necessary.  The  hearing  before  the  board,  if  requested, 
should  be  private  and  informal.  The  superintendent 
should  present  his  reasons  for  recommending  dis- 
charge, and  the  employee  thereafter  should  be  given 
an  opportunity  to  respond  and  to  present  evidence  in 
his  behalf.  The  employee  should  also  be  afforded  the 
opportunity  to  be  represented  at  the  hearing  by  any 
person  of  his  choice. 

This  policy  is  designed  (1)  to  include  the  appeal 
rights  granted  in  G.S.  115-34,  (2)  to  foreclose  any 
argument  by  the  discharged  employee  that  a  property 
interest  or  a  liberty  interest  has  been  affected  without 
due  process,  (3)  to  ensure  uniformity  in  the  treatment 
of  all  nonprofessional  employees  within  a  school  ad- 
ministrative unit,  and  (4)  to  provide  an  efficient  pro- 
cedure for  resolving  employment  problems.  The  bur-  f 
den  it  places  on  school  administrative  units  during  the 
discharge  process  is  extremely  light  when  compared 
with  the  projected  decrease  in  the  possibility  of  litiga- 
tion following  discharge. 


{ continued  from  page  1) 


1979  LEGISLATION 

AND  THE 
PUBLIC  SCHOOLS 

APPROPRIATIONS 

For  the  first  time  state  support  of  public  schools  rose 
over  the  billion  dollar  mark:  $1,167,329,005  in  1979- 
80  and  $1,171, 121,335  in  1980-81.  Schools  are  off  to  a 
good  start  in  their  effort  to  hold  or  increase  appropria- 
tions levels  during  the  period  of  declining  enrollment 
ahead.  The  budget's  major  impact  will  be  in  elemen- 
tary and  junior  high  classrooms,  where  increased 
funding  will  reduce  class  size  by  one  pupil  (to  32  per 
teacher)  in  grades  4,  5,  and  6  and  teacher  contacts  with 
students  to  150  per  day  in  grades  7,  8,  and  9  by  adding 
587  new  teaching  positions.  In  addition  to  those  cer- 


tainties, the  Appropriations  Act  (Ch.  838,  S  124)  di- 
rects the  State  Board  of  Education  to  provide  "insofar 
as  possible"  with  available  funds  for  even  smaller 
classes — one  teacher  per  30  students  in  grades  4-8  and 
one  per  31  in  grades  9-12. 

Teachers'  pay  was  raised  5  per  cent,  plus  automatic 
increases  totaling  more  than  2  per  cent  and  a  one-time 
November  bonus  of  $200.  Pay  for  "qualified"  substi- 
tute teachers  will  be  $30  per  day,  though  "unqualified" 
persons  will  stay  at  the  present  $20  a  day  rate.  The 
State  Board  must  set  standards  for  classifying  substi- 
tutes. Seventy-one  positions  for  school  psychologists 
are  funded  for  each  year  of  the  biennium.  The  State 
Board  must  adopt  a  policy,  approved  by  the  Advisory 
Budget  Commission,  on  how  many  days'  leave  with 
pay,  funded  by  state  money,  are  available  for  public 
school  employees.  A  number  of  small  special  appro-  / 
priations  will  be  noted  elsewhere  under  the  appro-  V 
priate  subject  heading. 
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ISSUES  TO  BE  STUDIED 


PRIVATE  SCHOOLS 


The  General  Assembly  briefly  examined  many  is- 
sues but  committed  them  to  other  groups  for  further 
study.  Two  studies  of  special  education  problems  were 
commissioned.  First,  the  State  Board  is  directed  to 
develop  and  carry  out  a  plan  for  dividing  state  special 
education  funds  among  local  units  on  the  basis  of  the 
unit's  population  of  special-needs  children.  Second, 
the  Legislative  Commission  on  Children  with  Special 
Needs  will  report  in  1980  on  the  condition  of  educa- 
tional and  custodial  services  for  severely  handicapped 
children  who  cannot  be  served  in  public  schools.  By  the 
same  time  the  Legislative  Research  Commission  (LRC) 
will  report  on  facility  needs  throughout  the  state. 

Several  finance  items  will  be  studied.  The  State 
Board  is  directed  to  perform  a  cost  analysis  of  the  basic 
education  program  provided  by  state  funds  and  ex- 
plain to  the  next  General  Assembly  the  costs  of  various 
elements  of  the  program.  The  purpose  of  the  inquiry 
is  to  assure  the  legislature  that  no  student's  access  to 
the  state  program  is  greater  or  less  than  the  access  of 
another  child  who  lives  elsewhere  in  the  state.  The 
1978  legislative  session  had  received  reports  on 
methods  of  financing  schools,  salary  schedules  for  all 
state-paid  personnel,  and  standards  for  allotting  them. 
LRC  is  directed  to  "give  leadership  to  the  implementa- 
tion of  these  studies."  (Each  of  the  studies  mentioned 
so  far  is  a  special  provision  of  the  Appropriations  Act 
Ch.  838,  S  124.) 

Separate  acts  call  for  studies  of  school  dropouts  (Ch. 
1039,  H  409).  bus  drivers  (Res.  69,  S  667),  and  the 
recodification  of  the  general  statutes  (G.S.  Ch.  1 15)  on 
schools  (Res.  5 1 ,  S  934).  The  dropout  study  is  to  focus 
on  grades  8  through  12  and  on  the  particularly  high 
dropout  rate  in  the  west,  the  eighth  education  district. 
LRC  may,  but  need  not,  report  on  the  matter  in  1981. 
It  must  investigate  and  report  in  1981  on  whether 
improvements  are  needed  in  school  bus  drivers'  train- 
ing. The  eight  fatalities  in  the  1978-79  school  year- 
far  above  normal— influenced  this  decision  to  examine 
the  program  conducted  by  the  Driver  Education  Divi- 
sion of  the  Department  of  Motor  Vehicles.  Revision 
and  recodification  of  G.S.  Ch.  115  was  first  proposed 
in  1975  and  resulted  in  the  creation  of  a  Commission  to 
Revise  the  Public  School  Laws.  After  its  report  to  the 
State  Board  in  January  1977,  the  Commission  was 
continued  for  another  biennium.  Early  in  this  session 
its  work  was  introduced  in  the  form  of  a  bill  to  rewrite 
the  chapter  (H  55,  S  45),  but  the  bill  ran  into  difficulty 
in  the  House  education  committee.  Eventually,  a 
committee  substitute  attempting  only  recodification 
passed  the  Senate,  and  a  resolution  of  both  houses 
(Res.  51,  S  934)  created  a  committee  of  legislators  to 
study  the  recodification  effort  between  sessions. 


By  enacting  Chapters  505  (S  383)  and  506  (S  526), 
the  General  Assembly  hoped  to  settle  permanently  the 
controversy  surrounding  state  control  of  private  edu- 
cation. It  may  be,  however,  that  the  enactments  will  be 
only  interim  points  in  the  battle  that  produced  four 
court  challenges  last  year  and  was  before  the  State 
Supreme  Court  even  as  the  legislature  met.  Under 
previous  law,  North  Carolina  statutes  seemed  to  re- 
quire a  higher  degree  of  control  over  private  schools 
than  exists  in  most  other  states.  (In  actuality,  the  de- 
gree of  control  is  hard  to  assess  because  the  statutes 
were  not  strictly  enforced.  For  example,  though  G.S. 
115-256  stated  that  private  school  teachers  must  be 
certified  to  teach  in  public  schools,  many  private  school 
teachers  did  not  meet  public  school  certification  stan- 
dards.) A  number  of  directors  of  private  religious 
schools  provoked  a  test  of  the  law's  constitutionality 
when  they  refused  to  file  a  mandatory  annual  report 
with  the  State  Department  of  Public  Instruction.  Their 
refusal  led  to  legal  action  by  the  Attorney  General, 
with  the  schools  basing  their  defense  on  a  First 
Amendment  (religious)  right  to  be  free  of  state  inter- 
ference. The  1977  enactment  of  a  competency  test 
requirement  for  high  school  graduation  and  the  State 
Board's  decision  to  require  the  test  of  private  school 
students  greatly  increased  the  desire  of  some  private 
schools  to  eliminate  state  control. 

At  trial  the  judge  decided  some  issues  for  and  some 
against  the  schools.  Before  the  State  Supreme  Court 
could  rule  on  the  case  before  it,  the  General  Assembly 
acted.  The  two  acts  are  identical,  one  for  private  reli- 
gious schools  and  the  other  for  all  other  private 
schools.  Both  exempt  private  schools  from  state  regu- 
lation with  these  exceptions:  The  schools  must  keep 
attendance  and  immunization  records;  obey  state  and 
local  fire,  health,  and  safety  laws;  operate  on  a  regular 
schedule  nine  months  a  year;  administer  a  standard- 
ized test  to  their  first,  second,  third,  sixth,  and  ninth 
graders;  and  administer  a  standardized  test  of  verbal 
and  quantitative  skills  to  eleventh  graders,  graduating 
onlv  those  who  attain  the  score  selected  by  the  school  as 
passing.  Even  before  adjournment,  the  Durham 
County  School  Board,  the  North  Carolina  Association 
of  Educators,  North  Carolina  School  Boards  Associa- 
tion, and  the  North  Carolina  Association  of  School 
Administrators  announced  an  intention  to  challenge 
the  lesser  graduation  requirement  for  private  schools 
as  a  denial  of  equal  protection  of  the  law  to  public 
school  students  (Raleigh  News  and  Observer,  June  7, 
1979).  Most  recently,  the  United  States  attorney  for 
the  Middle  District  of  North  Carolina  asked  the  Civil 
Rights  Division  of  the  Justice  Department  to  review  the 
constitutionality  of  exempting  private  schools  from 
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the  state  competency  test  (Raleigh  News  and  Observer, 
June  17,  1979,  p.  7-VI). 

SPECIAL  EDUCATION 

Only  one  significant  change  was  made  in  the  law  of 
special  education  (see  Ch.  874,  under  Student  Con- 
duct, below).  Control  over  vocational  rehabilitation 
was  formally  transferred  from  the  State  Board  of  Edu- 
cation to  the  Department  of  Human  Resources  (Ch. 
420,  S  256).  The  following  special  appropriations  were 
made:  ( 1 )  $60,000  to  the  program  for  autistic  children 
at  UNC-CH  medical  school;  (2)  $300,000  each  year  of 
the  biennium  to  the  Department  of  Human  Resources 
for  residential  care  of  mentally  retarded  children  (Ch. 
1028,  H  418);  (3)  $500,000  for  1979-80  and  $100,000 
for  1980-81  to  the  Eastern  North  Carolina  School  for 
the  Deaf  in  Wilson  to  phase  in  a  high  school  program 
for  grades  9  through  12.  Resolution  35  (H  1338)  in- 
structed the  Department  to  consider  the  needs  of  visu- 
ally impaired  pupils  for  books,  materials,  magnifiers, 
tape  recorders,  and  other  equipment;  to  contract  with 
other  agencies  for  equipment;  to  inform  local  units  of 
availability;  and  to  keep  data  on  the  numbers  and 
location  of  visually  impaired  students.  A  controversy 
between  Gaston  County  commissioners  and  the  Gas- 
ton school  board  over  county  appropriations  to  the 
private  Dyslexia  School  of  North  Carolina  resulted  in 
an  amendment  to  G.S.  153A-248.  It  authorizes  com- 
missioners to  assist,  with  direct  appropriations  and 
otherwise,  private  nonprofit  organizations  for  the 
mentally  and  physically  handicapped,  if  the  county 
board  of  education  approves  of  the  assistance  (Ch. 
1074,  H  1148). 

STUDENT  HEALTH  AND  SAFETY 

Ch.  971  (H  381)  makes  important  changes  in  law, 
and  no  doubt  also  in  practice,  concerning  school  in- 
volvement in  student  health  care.  The  act  adds  a  new 
G.S.  115-146.1,  which  defines  teachers'  duties  more 
broadly  than  before  and  also  protects  teachers  from 
liability  while  carrying  out  the  new  duties.  Under  the 
new  definition  their  duties  may  include  giving  medica- 
tion, if  the  parent  requests  it  in  writing;  performing 
first  aid  or  life-saving  techniques  learned  in  a  training 
program  approved  by  the  State  Board;  and  giving 
emergency  health  care  when  delay  would  seriously 
endanger  the  student's  life  or  health.  The  last  point  is 
not  a  change.  The  common  law  (that  is,  decisional  law 
of  courts)  in  all  states  recognizes  that  teachers  have  a 
duty  of  care  toward  their  pupils  that  includes  taking 
the  reasonable  steps  any  ordinary  adult  should  be  ca- 
pable of  in  an  emergency.  What  is  new  is  that  teachers 


are  now  encouraged  to  go  further,  by  agreeing  with 
parents  to  give  medication  and  by  training  themselves  (j 
in  life-saving  techniques.  No  teacher  is  required  to  go 
beyond  reasonable  emergency  care,  however.  In  any 
case,  the  statute  protects  teachers  and  other  employees 
from  claims  arising  from  health  care  activities.  If  need 
be,  the  Attorney  General  will  defend  them,  if  given 
proper  notice,  and  judgments  will  be  paid  under  the 
State  Tort  Claims  Act. 

A  tougher  immunization  law  with  new  respon- 
sibilities for  schools  was  enacted  (Ch.  56,  S  126).  No 
additional  immunizations  are  required,  except  that 
children  immunized  against  measles  in  their  first  year 
(common  practice)  must  be  re-immunized.  The  statute 
clarifies  the  point  that  a  child  of  any  age  must  be 
properly  immunized  in  order  to  attend  school,  not 
merely  when  presented  for  first  entry  into  a  North 
Carolina  school.  The  coming  year,  1979-80,  is  a  grace 
period  for  securing  proper  immunization.  In  partial 
compensation  for  the  greater  burden  on  schools,  the 
bill  provides  that  public  health  departments  must  im- 
munize school  children  free  and  day-care  facilities 
have  the  same  duty  as  schools  to  exclude  children  until 
immunized,  and  it  increases  the  penalty  for  violation  to 
a  $500  fine  or  six  months'  imprisonment. 

Two  acts  funded  health  projects.  Ch.  994  (H  974) 
appropriates  $200,000  for  each  of  two  years  to  pay 
health  education  coordinators  in  eight  administrative  ( 
units.  The  coordinator  is  to  plan  teacher  training,  de- 
velop curriculum,  and  plan  the  use  of  community 
health  resources.  Ch.  896  (H  618)  addresses  sports- 
related  injuries.  It  directs  the  State  Board  to  develop 
(1)  plans  for  training  school  personnel  in  prevention 
and  treatment  of  these  injuries,  (2)  a  schedule  for 
putting  a  program  in  every  high  school  by  July  1984, 
and  (3)  minimum  standards  for  persons  capable  of 
giving  the  care.  The  bill  contains  appropriations  for 
two  purposes:  $50,000  in  1979-80  and  $75,000  in 
1980-81  to  provide  services  (no  high  school  may  re- 
ceive more  than  $500),  and  $10,000  in  1979-80  and 
$20,000  in  1980-81  for  in-service  training  in  health 
care  skills. 

Two  more  acts  allow  local  boards  of  education  to 
take  safety  measures  if  they  wish.  Ch.  719  (H  211) 
permits  hiring  students  with  bus  driver  certification  or 
adults  to  serve  as  safety  assistants  to  keep  order  on 
school  buses  under  the  driver's  direction.  The  act 
specifies  that  state  transportation  funds  for  children 
with  special  needs  may  be  used  for  this  purpose  when  a 
bus  carries  such  children.  For  other  buses,  assistants 
may  be  hired  "within  funds  available";  it  is  not  clear 
whether  state  transportation  funds  may  be  used.  Ch. 
885  (H  1352)  rewrites  G.S.  115-183  (6)  to  state  that 
school  buses  may  be  used  for  emergency  evacuations  ( 
(previously,  of  only  pupils  and  school  employees)  and, 
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if  the  local  board  consents,  for  evacuation  and  civil 
)    defense  tests.  If  it  does  allow  buses  to  be  used  for  these 
purposes,  the  local  board  is  not  liable  for  operating 
costs  or  resulting  compensation  claims. 

Section  54  of  the  Appropriations  Act  makes  a 
change  that  will  have  a  major,  apparently  unintended, 
effect  on  several  categories  of  employees.  It  states  that 
the  classroom  teacher  allocation  may  include  only  per- 
sons who  instruct  students;  separate  allocations  are 
made  in  the  act  for  librarians,  guidance  counselors, 
principals,  assistant  principals,  and  other  professional 
support  personnel,  all  of  whom  were  previously  in- 
cluded in  the  category  "classroom  teacher."  The  effect 
of  the  change  is  to  prevent  persons  in  most  of  these 
categories  from  acquiring  tenure  in  the  future,  since 
they  no  longer  meet  the  definition  of  teacher  con- 
tained in  the  Tenure  Act,  G.S.  115-142(a)9. 

STUDENT  CONDUCT 

Very  likely  the  most  important  education  legislation 
of  the  1979  General  Assembly  was  the  revision  of  G.S. 
115-147,  the  suspension  statute.  Compared  with  the 
former  law,  Ch.  874  (H  1117)  seems  to  give  school 
officials  more  power  to  discipline  troublesome  stu- 
dents but  tries  to  insure  that  they  will  be  fair  in  doing 
so.  First,  a  local  board  is  now  required  to  adopt  conduct 
)  rules  and  discipline  procedures  and  to  distribute  them 
to  students  and  parents  each  year  as  school  begins.  The 
principal  alone  may  then  suspend  a  student  for  ten  or 
fewer  days  for  willfully  violating  the  rules  (formerly 
"willfully  and  persistently").  If  the  suspension  is  longer 
than  ten  days,  the  superintendent  must  give  prior  ap- 
proval. But  for  a  long  suspension,  the  student  or  par- 
ent has  the  right  to  appeal  the  decision  to  the  board. 
(Previously, case  law  indicated  that  students  had  such  a 
right,  but  the  state  statutes  were  not  clear.)  A  sus- 
pended student  need  not  lose  credit,  since  he  must  be 
permitted  to  take  important  tests  or  exams  missed 
during  his  suspension.  For  the  first  time,  state  law 
permits  expulsion — that  is,  permanent  exclusion  from 
school.  A  child  aged  fourteen  or  older  who  is  convicted 
of  a  felony  and  whose  presence  clearly  threatens  the 
health  or  safety  of  others  may  be  expelled.  The  statute 
provides  that  a  child  with  special  needs  may  be  sus- 
pended or  even  expelled,  and  that  the  school  is  not 
obliged  to  continue  services  during  the  disciplinary 
period  unless  the  child's  offense  was  caused  by  neglect 
of  his  special  need. 

Truancy  is  the  subject  of  Ch.  847  (H  477),  which 
amended  the  compulsory  attendance  statute  by  requir- 
ing notice  to  parents.  When  a  child  has  five  consecutive 
or  ten  cumulative  unexcused  absences,  the  principal 
J  must  notify  parents  in  writing,  including  a  statement 
that  the  parent  may  be  prosecuted  for  not  seeing  that 


his  child  attends  school.  An  attendance  counselor  will 
work  with  the  family  to  try  to  solve  the  problem,  but 
after  thirty  unexcused  absences  the  principal  must 
notify  the  district  attorney. 

School  boards  that  have  been  frustrated  in  recent 
years  by  their  inability  to  regulate  parking  on  school 
grounds  gained  the  authority  this  session  through  Ch. 
821  (H  1424).  Boards  may  adopt  parking  regulations 
and  enforce  them  through  fines  up  to  $10,  mis- 
demeanor convictions,  and  towing.  They  may  also 
issue  registrations  and  assign  spaces,  giving  priority  to 
the  handicapped. 

EMPLOYEES 

Bills  were  introduced  to  place  various  categories  of 
school  employees  on  uniform  salary  schedules.  The 
one  enacted  (Ch.  935,  S  242)  ordered  the  State  Board 
to  adopt  a  schedule  for  finance  officers,  reading  aides, 
maintenance  supervisors,  and  clerical,  custodial,  and 
transportation  employees.  In  addition,  the  Board  is  to 
develop  a  schedule  for  persons  paid  from  local 
funds — e.g.,  maintenance  and  school  food  workers — 
to  be  used  by  local  boards  that  do  not  have  their  own 
schedule.  Ch.  300  (S  265)  directs  the  Board  to  develop 
job  descriptions  for  noncertified  employees  so  that 
they  can  be  assigned  a  place  in  the  schedule.  By  virtue 
of  Ch.  600  (H  1 108),  administrators  (superintendents, 
principals,  supervisors)  now  may  accumilate  vacation 
leave  and  take  it  when  they  choose.  Previously,  the 
school  board  determined  when  vacation  would  be  tak- 
en, only  15  days  could  be  accumulated,  and  those  had 
to  be  used  within  the  first  60  days  of  the  next  year. 
Besides  the  new  protection  for  employees  who  give 
health  care  (see  Ch.  971,  under  Student  Health  and 
Safety  above),  a  more  general  liability-protection  bill 
was  enacted.  Ch.  1074  (H  1148)  authorizes  local 
boards,  if  they  wish,  to  defend  current  and  former 
board  members  and  employees  in  civil  or  criminal 
actions  based  on  their  school  functions  and  to  pay 
judgments  entered  against  the  defendants.  In  order  to 
do  so,  however,  the  board  must  have  been  notified  of 
the  litigation  before  it  is  complete  and  must  have 
adopted  public  policies  on  when  to  defend  and  when 
to  pay  judgments. 

MISCELLANEOUS 

InCh.  1069  (H  1484)  the  General  Assembly  forbade 
classes  of  more  than  one  hour  in  "basic  academic 
courses"  in  grades  7  through  9,  unless  specific  advance 
approval  is  obtained  from  the  State  Board.  The  same 
act  appropriates  $50,000  each  year  of  the  biennium  (if 
private  industry  puts  up  matching  funds)  to  help 
teachers  learn  about  free  enterprise — that  is,  Ameri- 
can economics,  law,  and  government. 
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jected  to  fall  by  82.360  students  (or  1 1 .5 
per  cent)  between  1978-79  and  1987- 
88.  It  seems  unlikely  that  this  decline, 
which  is  roughly  equal  to  the  total 
number  of  births  in  1978,  could  be 
offset  by  an  unexpected  increase  in 
births  or  in  in-migration.  Furthei 
analysis  of  data  on  population,  current 
birth  trends,  and  migration  suggests 
th.it  statewide  enrollment  may  decline 
for  the  rest  of  this  century. 

Table  1  presents  the  current  projec- 
tions of  percentage  change  in  ADM  for 
individual  school  units  by  grade  level. 
Table  2  shows  projected  statewide 
ADM  by  grade,  and  Table  3  sum- 
marizes the  projections  for  school  units 
shown  in  Table  1. 

As  Table  2  shows,  the  relative  size  of 
the  declines  varies  by  grade.  For  the 
period  1978-79  to  1982-83,  total  state 
ADM  is  projected  to  decline  6.8  pel 
cent.  The  declines  are  greatest  in 
grades  1  through  3  and  grades  9 
through  1 1.  The  decline  in  kindergar- 
ten ADM  is  relatively  small  because 
births  increased  in  1977,  but  since 
births  fell  in  1978.  kindergarten  ADM 
should  fall  in  1983-84.  Projected  ADM 
increases  only  in  grades  6  and  7.  For  the 
period  1978-79  to  1987-88,  projected 
ADM  falls  in  grades  5  through  12  (pro- 
jections are  not  made  for  grades  K 
through  4  for  this  period). 

Table  3,  which  summarizes  Table  1, 
shows  that  an  overwhelming  majorit) 
of  the  state's  school  units  should  expect 
dei  lining  enrollments — sizable  de- 
clines in  many  school  units.  For  the 
period  1978-79  to  1982-83,  only  eight 
school  units  can  expect  increased 
ADM,  and  probably  only  two  school 
units  will  have  more  than  a  5  per  cent 
increase  in  total  ADM.  The  eight  units 
are  Washington  City,  Brunswick 
County,  Clay  County,  Currituck 
County,  Dare  County,  Henderson 
County,  Hoke  County,  Scotland 
County,  and  Stokes  County.  Declines  of 
5  per  cent  or  more  in  total  ADM  are 
expected  in  98  (68  per  cent)  school 


units,  and  declines  of  10  per  cent  or 
more  are  expected  in  32  (22  per  cent) 
school  units.  For  the  period  1978-79  to 
1987-88,  declines  in  ADM  in  grades  7 
through  9  and  grades  10  through  12 
can  be  expected  in  more  than  85  per 
cent  of  the  school  units.  The  declines  in 
these  grades  will  be  substantial  in  man) 
school  units — 70  units  may  have  de- 
clines of  15  percent  or  more  in  grades  7 
through  9,  and  55  units  may  have  de- 
clines of  15  per  cent  or  more  in  grades 
10  through  12. 

THE  REASONS  for  the  projected  de- 
clines have  been  discussed  in  an  earlier 
issue  of  the  School  Law  Bulletin.1  The 
projected  declines  result  from  a  dra- 
matic tall  in  the  number  of  children 
born  each  year.  Chart  I  shows  the 
number  of  births  in  North  Carolina 
hum  1930  to  1978.  For  main  years 
school  enrollments  increased  because 
of  the  baby  boom  that  followed  World 
War  II,  when  the  number  of  births  in 
North  Carolina  increased  from  94,640 


3  (July  1977). 


in  1945  to  118,238  in  1956.  Births 
began  to  fall  sharply  in  1957  and  by  / 
1968  had  fallen  to  93,042— a  drop  of  21 
per  cent.  Births  increased  in  1969  and 
1970  but  then  began  to  drop  sharply. 
Between  1970  and  1976,  births  fell  18 
per  cent,  from  98,455  to  80,549.  As 
Chart  I  demonstrates,  there  were  fewer 
births  in  1978  than  in  1930! 

An  increase  in  births  had  been  ex- 
pected in  the  late  1970s  because  of  the 
large  number  of  women  born  during 
the  height  of  the  baby  boom  who  are 
now  reaching  child-bearing  age.  Births 
did  increase  about  5  per  cent  in  1977. 
but  in  1978  the  number  of  births  de- 
clined 3  per  cent.  This  drop  may  indi- 
cate that  the  large  number  of  women  of 
childbearing  age  is  being  offset  by 
lower  birth  rates  (we  should  wait  tor 
information  on  births  in  1979,  bow- 
ever,  before  drawing  a  final  conclu- 
sion). From  now  on.  the  number  of 
women  who  reach  child-bearing  age 
will  decline  sharply.  It  therefore  ap- 
pears that  the  increase  in  births  that 
some  demographers  had  predicted  for 
the  late  1970s  and  early  1980s  may  not 
occur  after  all. 


Number  of  Births  in  North  Carolina,  1930-78 


Source:   C.  Horace  Hamilton.  North  Carolina  Population  Trends,  Vol.  2.  Table  7- 1  (number  ol  births  was     ( 
adjusted  for  under-enumeration)  and  the  Division  of  Health  Services,  North  Carolina  Department  of 
Human  Resources. 
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15.9 

-    8.4 

30.6 

18.8 

hedell 

18.3 

-    1.7 

-    7.5 

11.9 

-  10.5 

19.6 

15.6 

Mooresville 

19.0 

-    1.2                  +    1.1 

3.4 

-    6.6 

14.1 

1.8 

Statesville 

18.1 

+  10.6 

-    3.7 

7.3 

6.0 

10.7 

1.8 

Jackson 

8.8 

+   2.4                   +   0.2 

3.8 

2.8 

7.4                   +   3.1 

Johnston 

7.7 

-    0.4 

2.1 

7.9 

4.7 

10.9 

5.2 

Jones 

6.6 

+  4.0 

2.7 

23.8 

7.5 

0.4 

20.3 

Saniord-Lee 

4.0 

+   2.6 

8.5 

14.7 

6.0 

15.5 

12.3 

Lenoir 

11.7 

+   9.3                   +   3.5 

11.3 

3.3                      4 

1.8 

2.6 

Kinston 

9.2 

+   9.7                  +18.7 

16.2 

9.2 

14.2 

19.8 

Lincoln 

12.3 

+   7.4 

1.0 

7.1 

3.8 

8.7                  +  2.2 

Macon 

13.7 

+   4.0                   +   0.9 

2.4 

3.5 

9.2                  +  3.7 

Madison 

10.5 

-    5.4 

8.5 

12.1 

9.0 

15.3 

18.8 

Martin 

15.4 

+  5.7 

7.2                   -1 

0.5 

5.3 

14.2 

1.4 

McDowell 

11.5 

+  11.2                  +   3.1 

0.1 

0.5                       -1 

4.6                  H 

-10.7 

Charlotte-Mecklenburg 

16.7 

-    4.8 

4.0 

14.0 

10.3 

22.4 

13.4 

Mitchell 

12.8 

-  10.3                  +   3.2 

11.9 

8.1 

18.4 

14.8 

Montgomery 

13.6 

-    0.2 

3.2 

18.0 

8.9 

15.2 

13.7 

Moore 

4.7 

-    2.7 

7.0 

14.6 

7.1 

15.4 

16.2 

Nash 

5.3 

+   4.9 

3.7 

8.9 

3.3 

6.3 

5.7 

Rocky  Mount 

0.4 

-    7.9 

2.7 

14.8 

6.1 

13.1 

20.1 

New  Hanover 

13.2 

+   6.0 

1.6 

9.0 

5.1 

9.4 

2.0 

Northampton 

5.4 

-    6.7 

16.0 

18.8 

11.7 

26.2 

26.8 

Onslow                                             4 

1.3 

+   8.6 

11.9 

15.5 

4.5 

5.4 

15.5 

Orange 

15.6 

-    4.6                  +10.9 

7.1 

4.8 

11.6 

0.9 

Chapel  Hill-Carrboro 

16.1 

-11.1                    +13.5 

6.4 

5.6 

14.3 

0.0 

Pamlico 

8.3 

-    1.8                  +  6.3 

19.2 

5.8 

18.1 

-  11.1 

Pasquotank 

8.6 

+  0.2 

9.8 

13.3 

8.0 

9.8 

-  14.0 

Pender 

0.6 

+  17.9 

13.0 

2.2 

0.5 

1.5 

t-   3.8 

Perquimans                                       4 

8.1 

-17.4 

4.9 

16.2 

7.1 

-24.2 

-22.3 

Person 

16.6 

+  8.2 

12.8 

16.2 

10.4 

-24.1 

-  11.8 

Pitt 

2.6 

-    1.4 

3.2 

0.1 

2.0 

-  10.0 

-    0.6 

Greenville 

0.6 

-    9.1 

6.3 

23.3 

9.7 

-  16.9 

-25.7 

Polk 

15.6 

-    0.2 

13.8 

2.6 

9.1 

18.9 

-  11.8 

Tryon 

17.2 

-    4.7 

6.8 

17.6 

12.1 

17.6 

-22.0 

Randolph 

15.5 

-    3.5 

1.7 

0.4 

6.2 

-15.7 

-    0.8 

Asheboro 

14.7 

-  11.2 

16.0 

7.4 

12.5 

28.9 

-22.6 

Richmond 

10.6 

+   4.2 

7.2 

10.3 

6.4 

11.4 

-    6.5 

Robeson 

7.5 

+   9.4 

1.5 

5.7 

1.8 

4.3 

i-   3.8 

Fairmont 

7.8 

+   6.8 

10.7 

13.2 

6.4 

13.4 

-12.8 

Lumberton 

8.1 

+   3.7                   4 

0.4 

12.7 

4.3 

3.7 

-    6.5 

Maxton 

10.3 

+  16.2 

10.1 

12.7 

5.2 

10.1 

0.3 

Red  Springs 

9.2 

+   3.4                  -1 

8.7 

3.2 

1.1 

1.2 

h  9.6 

St.  Pauls 

8.6 

+  10.9                  4 

0.7                   4 

5.0 

1.1 

1.6 

h  6.8 

Rockingham 

15.4 

-    2.4 

10.4 

3.6 

8.6 

20.9 

9.5 

Eden 

14.7 

-    9.9 

6.5 

3.5 

9.0 

23.4 

12.0 

Madison-Mayodan 

15.8 

-    1.3 

1.4 

5.3 

6.9 

10.9 

1.3 

Reidsville 

14.0 

-    9.4 

19.7 

4.8 

12.3 

28.8 

-23.0 

Rowan 

17.5 

+   0.6                   -I 

0.9 

9.7 

7.0 

18.3 

-    1.6 

Salisbury 

16.1 

-  16.2 

12.3 

19.3 

15.8 

32.9 

-30.0 

Rutherford 

7.6 

-    6.7 

6.6 

3.2 

6.2 

16.4 

-    8.4 

Sampson                                          4 

2.1 

-    4.3 

12.9 

3.9 

4.5 

13.0 

-14.3 

Clinton                                            4 

2.8 

-  10.2 

11.5 

15.3 

7.8 

13.1 

-25.4 

Scodand 

7.6 

+  17.7                  4 

4.3 

2.4                 4 

1.9 

H0.2 

1-17.9 

1978-79  to  1982-83 

1978-79  to 

1987-88 

School 

Unit 

K-3 

4-6 

7-9 

10-12 

K-12 

7-9 

10-12 

Stanly 

-  19.9 

+ 

2.8 

-    1.6 

-    5.1 

-    7.0 

-  16.0 

-    0.2 

Albemarle 

-  17.9 

2.3 

-  10.1 

-23.3 

-  13.7 

-26.9 

-  25.8 

Stokes 

-    3.2 

+ 

13.0 

+  6.9 

-    3.7 

+   2.8 

+  16.0 

+  11.2 

Surry 

-  10.2 

2.5 

-    2.2 

-    3.5 

-    5.0 

-  14.9 

-    1.9 

Elkin 

-  11.7 

1.2 

+  3.6 

-23.3 

-    8.6 

-    8.5 

-  17.1 

Mount  Airy 

-    9.1 

3.1 

-  16.0 

+   3.6 

-    6.6 

-22.1 

-    9.6 

Swain 

-    2.3 

+ 

4.5 

-    9.9 

-    1.6 

-    2.5 

-    3.8 

-    2.1 

Transylvania 

-    0.9 

11.8 

-  14.8 

0.0 

-    0.7 

-  22.5 

-  14.6 

Tyrrell 

+  4.7 

+ 

7.3 

-12.2 

-34.5 

-    9.6 

-  13.7 

-  26.5 

Union 

-    8.2 

+ 

6.0 

-    1.2 

-    1.9 

-    1.8 

-    2.5 

+  4.0 

Monroe 

-    8.2 

+ 

2.9 

-    4.7 

-    8.5 

-    4.9 

-    8.1 

-    7.6 

Vance 

-  16.2 

+ 

2.6 

+   2.8 

-    3.0 

-    4.3 

-  14.5 

+   6.0 

Wake 

-    7.6 

3.7 

-    4.6 

-    9.9 

-    4.3 

-    8.1 

-    4.4 

Warren 

-    2.1 

+ 

3.8 

-26.7 

-  16.0 

-  10.9 

-25.7 

-29.3 

Washington 

-    5.1 

9.3 

-  14.6 

-    3.0 

-    8.1 

-25.4 

-  19.5 

Watauga 

-    7.5 

1.1 

-    3.2 

-    8.7 

-    5.2 

-    7.2 

-    9.3 

Wayne 

-    4.5 

+ 

7.6 

-  10.3 

-20.7 

-    7.2 

-  13.1 

-  17.5 

Goldsboro 

-    5.2 

+ 

7.1 

-  15.5 

-  19.6 

-    8.9 

-  15.1 

-20.4 

Wilkes 

-  12.5 

+ 

6.7 

-    3.7 

-10.5 

-    5.5 

-  11.7 

-    4.4 

Wilson 

-  11.1 

+ 

2.0 

-    7.3 

-    4.1 

-    5.6 

-  16.9 

-    4.H 

Yadkin 

-  15.1 

6.0 

+   2.1 

-    9.7 

-    7.4 

-  14.1 

-    7.0 

Yancey 

-    3.4 

4.3 

-  11.9 

-    1.9 

-    5.5 

-  13.0 

-  10.7 

State  fotal 

-  10.9 

0.5 

-    5.0 

-    9.7 

-    6.8 

-  14.6 

-    9.3 

Thus  the  main  influence  on  pro- 
jected enrollment  is  the  dramatic  30 
per  cent  decline  in  births  between  1 956 
and  1978.  I  his  drop  occurred  despite 
substantial  growth  in  the  stale's  popula- 
tion during  this  period.  Main  people 
seem  to  believe  thai  continued  popula- 

Table  2 

Projections  of  Statewide  ADM 
by  Grade 

Percentage  Change 


1978-79 

1978-79 

Grade 

to  1982-83 

to  1987-88 

K 

-     1.6 

NA 

I 

-    9.8 

NA 

2 

-  17.9 

NA 

3 

-  12.6 

NA 

4 

-    6.9 

N  \ 

5 

-    2.0 

-    7.0 

6 

+   7.5 

-  12.2 

7 

t     4, 2 

-  12.8 

8 

-    6.4 

-  14.3 

9 

-  12.0 

-  16.6 

10 

-  1  1.5 

-  13.9 

11 

-  11.4 

-    5.7 

12 

-    5.5 

-    7.3 

K-3 

-  10.9 

NA 

4-6 

-    0.5 

NA 

7-9 

-    5.0 

-  14.6 

10-12 

-    9.7 

-    9.3 

K-12 

-    6.8 

NA 

tion  growth,  especially  in  fast-growing 
anas  of  the  state,  will  offset  the  decline 
in  the  number  of  births.  The  state  pro- 
jections do  take  into  account  the  recent 
rate  of  in-migration  to  each  school  unit, 
and  differences  in  in-migration  are  the 
main  reason  why  projections  vary  from 
unit  to  unit  (the  declines  would  be 
much  greater  except  for  in-migration). 
In  a  Few  places  like  Currituck  and  Dare 
counties,  in-migration  has  offset  the 
decline  in  birth  rate,  but  even  in  fast- 
growing  areas  like  Wake  County,  in- 
migration  is  not  expected  to  offset  the 


declines  in  births  fully.  For  example, 
the  number  of  births  in  Wake  County 
fell  14.5  per  cent  between  1970  and 
1977  even  though  the  population  in- 
creased about  20  per  cent  during  this 
period.  According  to  the  state  projec- 
tions, continued  population  growth  at 
this  rate  will  not  offset  the  decline  in 
births,  and  total  ADM  should  fall  4.3 
percent  between  1978-79  and  1982-83. 
School  officials  should  therefore 
realize  that  enrollments  will  not  neces- 
sarily increase  just  because  total  popu- 
lation in  school  units  is  increasing. 


Projected  Changes  in  ADM  for  145  School  Units 
1978-79  to  1982-83  1978-7 


Percentage 

Change 

K-3 

4-6 

7-9 

10-12 

K-12 

7-9 

10-12 

+  5%  or  more 

6 

34 

12 

2 

0 

9 

9 

0%  to  59, 

8 

29 

21 

6 

8 

/ 

10 

0%  to  -5% 

24 

42 

31 

40 

39 

13 

30 

-v;   in  -10% 

39 

22 

31 

32 

66 

16 

20 

Ki',  to-15% 

32 

14 

33 

34 

28 

30 

21 

-157c  to -20% 

33 

4 

13 

19 

4 

29 

25 

-203  to -30% 

3 

0 

4 

11 

0 

31 

26 

-30%  or  more 

0 

0 

0 

1 

0 

10 

4 

Total 

145 

145 

145 

145 

145 

145 

145 

Sonne      N.C.    I)e| 

sii  iii  tion  projei  tioi 


Percentage  of  total 
units  with  decreasing 
ADM 


90.3%       56.6%       77.2%       94.5%       94.59c 


SCHOOL  LAW  BULLETIN 


RECENT  COURT 
DECISIONS 


EDUCATIONAL  PROGRAMS  MAY  REJECT 
APPLICANTS  WITH  DISQUALIFYING  HANDI- 
CAPS. Southeastern  Community  College  v.  Davis,  46 
U.S.L.W.  4689  (U.S.  Sup.  Court,  June  11,  1979).  See 
School  Law,  Bull.,  vol.  8,  nos.  2,  3  (1978). 

In  1974  Frances  Davis,  a  licensed  practical  nurse 
with  a  serious  degenerative  hearing  disability,  was  de- 
nied admission  to  Southeastern  Community  College's 
registered  nurse  training  program.  The  college  be- 
lieved that  Ms.  Davis's  hearing  loss  would  interfere 
with  her  ability  to  care  safely  for  patients  both  in  the 
clinical  portions  of  its  training  program  and  eventually 
as  a  registered  nurse.  She  requested  that  she  be  either 
exempted  from  some  of  the  nursing  program's  clinical 
requirements  or  given  close  individual  supervision  by 
a  nursing  instructor  when  attending  patients,  but  the 
college  was  unwilling  to  make  such  major  adjustments 
in  its  program  or  to  lower  its  standards  to  admit  her. 

Ms.  Davis  then  Filed  suit  in  federal  court,  alleging  a 
violation  of  §  504  of  the  Rehabilitation  Act  of  1973, 
which  prohibits  recipients  of  federal  funds  from  dis- 
criminating against  otherwise  qualified  handicapped 
people,  including  applicants  to  postsecondary  educa- 
tion programs,  solely  because  of  their  handicaps.  The 
United  States  District  Court  for  the  Eastern  District  of 
North  Carolina  concluded  that  because  her  handicap 
prevented  her  from  "safely  performing  in  both  her 
training  program  and  her  proposed  profession,"  Ms. 
Davis  was  not  an  "otherwise  qualified  handicapped 
individual."  The  court  held  that  "[otherwise  qualified 
can  only  be  read  to  mean  otherwise  able  to  function 
sufficiently  in  the  position  sought  in  spite  of  the  hand- 
icap, if  proper  training  and  facilities  are  suitable  and 
available." 

On  appeal,  the  Court  of  Appeals  for  the  Fourth 
Circuit  disagreed,  holding  that  §  504  required  the 
college  to  consider  Ms.  Davis's  application  "without 
regard  to  her  hearing  disability,"  because  the  category 
"otherwise  qualified"  also  included  persons  able  to 
meet  program  requirements  in  all  respects  except  as 
limited  by  their  handicaps. 

The  Supreme  Court  reversed  the  circuit  court's  de- 
cision in  a  unanimous  opinion  written  by  Mr.  Justice 
Powell,  agreeing  with  the  district  court's  definition  of 
"otherwise  qualified"  and  holding  that  §  504  does  not 
prevent  professional  schools  "from  imposing  physical 
qualifications  for  admission  to  their  clinical  training 
programs."  Section  504  requires  "only  that  mere  pos- 
session of  a  handicap  is  not  a  permissible  ground  for 
assuming  an  inability  to  function  in  a  particular  con- 


text"; it  "does  not  compel  educational  institutions  to 
disregard  the  disabilities  of  handicapped  individuals  l\ 
or  to  make  substantial  modifications  in  their  programs 
to  allow  disabled  persons  to  participate."  To  adopt  the 
court  of  appeals'  definition  of  "otherwise  qualified," 
said  the  Court,  "would  prevent  an  institution  from 
taking  into  account  any  limitation  resulting  from  the 
handicap,  however  disabling."  For  example,  under 
that  definition  a  blind  person  seeking  a  bus  driver's 
position  would  be  "otherwise  qualified"  for  the  job, 
since  he  possessed  all  the  qualifications  except  sight. 

The  Court  stated  that  physical  qualifications  for  clin- 
ical programs  must  be  reasonable;  the  ability  to  under- 
stand speech  without  lip-reading  is  a  reasonable  qual- 
ification, being  necessary  for  patient  safety.  The  Court 
also  emphasized  that  under  §  504  the  requirement  of 
affirmative  accommodation  is  only  that  which  is 
"necessary  to  eliminate  discrimination  against  other- 
wise qualified  individuals,"  and  that  neither  major 
program  adjustments  nor  substantial  modifications  of 
standards  to  accommodate  a  handicapped  person  are 
required.  Finding  that  the  accommodations  requested 
by  Ms.  Davis  would  not  afford  her  "even  a  rough 
equivalent  of  the  training  a  nursing  program  normally 
gives,"  the  Court  concluded  that  no  reasonable  in- 
terpretation of  the  HEW  regulations  implementing 
§  504,  which  do  contain  provisions  for  academic  ad- 
justments and  auxiliary  aids  for  handicapped  stu-  / 
dents,  could  accomplish  what  Ms.  Davis  sought. 

Particular  attention  should  be  given  to  the  Court's 
closing  language: 

One  may  admire  [Ms.  Davis's]  desire  and  de- 
termination to  overcome  her  handicap,  and 
there  may  well  be  various  other  types  of  service 
for  which  she  can  qualify.  In  this  case,  however, 
we  hold  that  there  was  no  violation  of  §  504  when 
Southeastern  concluded  that  respondent  did  not 
qualify  for  admission  to  its  program.  Nothing  in 
the  language  or  history  of  §  504  reflects  an  inten- 
tion to  limit  the  freedom  of  an  educational  in- 
stitution to  require  reasonable  physical  qualifica- 
tions for  admission  to  a  clinical  training  program. 
Nor  has  there  been  any  showing  in  this  case  that 
any  action  short  of  a  substantial  change  in  South- 
eastern's  program  would  render  unreasonable 
the  qualifications  it  imposed. 

However,  the  Court  pointed  out  that  there  are  in- 
deed "instances  where  a  refusal  to  accommodate  the 
needs  of  a  disabled  person  amount  to  discrimination" 
and  that  identifying  those  instances  "continues  to  be  an 
important  responsibility  of  HEW." 

Finally,  because  it  decided  the  merits  of  the  case  as  it 
did,  the  Court  declined  to  decide  whether  §  504  pro- 
vides a  private  person  with  the  right  to  bring  suit  f 
against  a  recipient  of  federal  funds. 

— Nancy  King 


SCHOOL  LAW  BULLETIN 


TITLE  IX— PRIVATE  RIGHTS  OF  ACTION.  Can- 
non, v.  University  of  Chicago,  47  U.S. LAV.  4549  (May  14, 
1979). 

Facts:  The  Cannon  case  arose  when  a  39-year-old 
nurse  sued  two  private  medical  schools  that  rejected 
her  application  for  admission.  Both  schools  have 
policies  against  accepting  persons  over  30,  which  she 
alleges  led  them  to  refuse  to  grant  her  a  personal 
interview.  Both  schools  did  accept  persons  that  year 
with  lower  objective  grades  and  test  scores  than  Mrs. 
Cannon  had.  She  argues  that  the  age  discrimination 
amounts  to  sex  discrimination,  since  women  must 
delav  and  interrupt  professional  training  more  often 
than  men.  Since  the  institutions  receive  federal  finan- 
cial assistance,  she  first  complained  to  the  Department 
of  Health,  Education,  and  Welfare  claiming  violation 
of  Title  IX  and  then,  fearing  that  the  investigation 
would  be  protracted  (in  fact,  it  has  never  been  con- 
cluded), she  filed  an  action  based  on  Title  IX  in  the 
federal  court  for  the  Northern  District  of  Illinois.  (The 
action  of  course  could  not  be  based  on  §  1983  [forbid- 
ding deprivation  of  constitutional  rights  under  color 
of  state  law]  because  the  defendants  were  private  in- 
stitutions. Title  IX,  on  the  contrary,  applies  to  private 
as  well  as  public  professional  schools.) 

Holding:  The  district  court  dismissed  without  reach- 
ing the  merits,  on  the  ground  that  Title  IX  cannot  be 
enforced  through  private  litigation.  The  court  held 
(406  F.  Supp.  1257  [1975])  that  termination  of  federal 
funding,  the  only  remedy  set  out  in  the  statute,  is  the 
exclusive  remedy  for  violation  of  Title  IX.  Its  decision 
was  twice  affirmed  by  the  Seventh  Circuit  Court  of 
Appeals  (559  F.2d  1063  [1976]),  but  the  Supreme 
Court  reversed  that  judgment  in  a  6-3  decision,  with 
three  opinions  besides  the  majority  opinion. 

To  reach  the  conclusion  that  Tide  IX  affords  a  pri- 
vate remedy,  the  Court  applies  the  standards  an- 
nounced in  Cart  v.  Ash,  422  U.S.  66  (1975).  According 
to  that  case,  federal  courts  should  infer  a  private  right 
of  action  under  statutes  that  do  not  expressly  provide 
for  a  private  right  only  when  the  following  conditions 
exist:  (1)  the  litigant  belongs  to  the  group  the  statute 
was  meant  to  benefit;  (2)  the  legislative  history  of  the 
statute  reveals  an  intent  to  imply  a  cause  of  action — or 
at  least  does  not  reveal  the  opposite:  (3)  private  actions 
would  be  consistent  with  the  basic  purpose  of  the  stat- 
ute; and  (4)  the  subject  matter  is  not  one  traditionally 
regulated  by  state  rather  than  federal  law. 

The  majority,  in  an  opinion  by  Justice  Stevens,  as- 
serts with  confidence  that  Title  IX  meets  all  four 
criteria.  First,  the  statute  was  intended  to  protect  indi- 
vidual participants  in  education  activities,  evidence 
)  by  its  specific  promise  that  "no  person  shall  be  de- 
nied .  .  ."  instead  of  general  language  forbidding  in- 


stitutions to  discriminate.  Second,  the  evidence  is 
overwhelming,  in  the  Court's  view,  that  Congress  be- 
lieved when  it  enacted  Title  IX  that  individuals  would 
be  able  to  sue  under  it.  By  1972,  when  Title  IX  was 
passed,  several  federal  court  decisions  had  held  that  a 
private  right  existed  under  Title  VI.  Knowing  of  these 
decisions,  Congress  deliberately  modeled  Title  IX  on 
Title  VI.  The  Court  interprets  this  act  as  proof  that 
Congress  wanted  an  individual  remedy  in  addition  to 
the  one  expressly  provided  in  Title  IX.  Third,  the 
Court  feels  that  allowing  private  actions  will  not  un- 
dercut the  purposes  of  Title  IX.  More  precisely,  the 
Court  identifies  two  separate  purposes  that  Congress 
intended  to  fulfill:  preventing  federal  resources  from 
financing  discrimination,  and  protecting  citizens 
against  discriminatory  practices.  The  express 
remedy — terminating  funds — serves  the  first  purpose 
but  does  little  for  the  second.  However,  the  implied 
remedy — litigation  by  individuals — is  not  only  consis- 
tent with  the  second  purpose  but  essential  to  it.  The 
fourth  criterion  set  out  in  Cort  v.  Ash  is  easily  met  since 
the  federal  government,  not  the  states,  has  been  the 
primary  source  of  legislation  on  discrimination. 

Significance:  Undoubtedly,  Cannon  is  an  important 
decision.  HEW  enforcement  of  Title  IX  was  virtually 
nonexistent  until  a  year  ago,  and  even  at  this  writing  no 
school  system  or  college  has  had  federal  funding  ter- 
minated for  violating  Title  IX.  Now,  Cannon  offers  a 
way  around  HEW  inertia.  School  employees,  students, 
and  applicants  for  admission  or  employment  can  go 
directly  to  court  to  enforce  their  rights  under  Title  IX. 
Exhaustion  of  administrative  remedies  is  not  neces- 
sary. More  important,  successful  plaintiffs  who  sue  on 
Title  IX  premises  are  entitled  to  compensation  of  at- 
torney's fees.  (Ironically,  the  boost  from  the  Supreme 
Court  comes  at  a  time  when  Title  IX  is  in  difficulty 
elsewhere.  Persons  distressed  over  its  effect  on  athlet- 
ics are  mounting  a  serious  effort  to  have  Congress 
repeal  or  amend  it  and,  at  the  same  time,  a  growing 
number  of  federal  courts  have  enjoined  HEW's  regu- 
lations of  employment  under  the  act.) 

Cannon  should  also  focus  attention  on  the  related 
questions  of  whether  persons  may  sue  educational  in- 
stitutions that  discriminate  on  the  basis  of  race  (Title 
VI)  or  handicap  (§  504  of  the  1973  Rehabilitation  Act) 
or  may  use  only  the  express  statutory  right  to  file 
complaints  with  HEW.  The  Supreme  Court  has  not  yet 
said  whether  there  is  a  private  right  of  action  under 
Title  VI,  though  it  comes  close  to  saying  so  in  Cannon. 
Section  504  was  before  the  Court  for  the  first  time  this 
term,  in  Southeastern  v.  Davis  (see  page  14  of  this  Bul- 
letin); but  the  Court  avoided  deciding  whether  a  pri- 
vate right  of  action  exists.  These  issues,  now  decided 
for  Title  IX,  still  open  for  Title  VI  and  §  504,  may  well 
increase  liability  and  make  it  advisable  for  educational 
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institutions  to  exercise  even  greater  care  not  to  dis- 
criminate. 

— Anne  M.  Dellinger 

SHORT-TERM  SUSPENSION  AND  DENYING 
PARTICIPATION  IN  EXTRACURRICULAR  AC- 
TIVITIES. Pegram  v.  Nelson,  No.  C-77-359-G 
(M.D.N.C.  April  13,  1979). 

Facts:'  In  January,  1976,  Pegram  was  accused  of 
stealing  a  billfold  during  a  nighttime  junior  high 
school  basketball  game  in  Greensboro,  North 
Carolina.  Following  a  discussion  with  the  student  and 
his  father  and  largely  on  the  basis  of  written  statements 
made  by  two  students  who  were  with  Pegram,  the 
principal  suspended  Pegram  for  ten  school  days  and 
prohibited  him  from  attending  "any  after  school  ac- 
tivities" for  the  rest  of  the  school  year. 

Pegram  sued  the  principal,  the  superintendent,  the 
individual  members  of  the  Guilford  County  Board  of 
Education,  and  the  board  in  its  official  capacity,  con- 
tending that  ( 1 )  he  was  denied  procedural  due  process 
because  the  ten-day  suspension  was  combined  with  the 
denial  of  after-school  participation  for  the  remaining 
four  months  of  the  school  year,  and  (2)  the  state  statute 
authorizing  the  principal  to  suspend  students  (G.S. 
115-147)  was  unconstitutional  because  it  lacked 
specific  procedures. 

Holding:  The  court  granted  the  defendants'  motion 
for  summary  judgment.  It  held  that  the  informal  hear- 
ing provided  Pegram  was  consistent  with  due  process 
requirements  for  short-term  suspensions  that  the  Su- 
preme Court  required  in  Goss  v.  Lopez,  419  U.S.  565 
(1975).  These  include  notice  of  the  accusation  and 
evidence  against  the  accused  and  an  opportunity  for 
him  to  explain  his  version  of  the  facts.  The  court  con- 
cluded that  these  informal  procedures  are  sufficient 
when  a  student  is  given  a  short-term  suspension  and  a 
four-month  prohibition  against  participating  in  after- 
school  extracurricular  activities. 

The  court  recognized  that  the  student  had  a  prop- 
erty interest  in  the  total  educational  process  but  held 
that  Goss  should  not  be  read  to  establish  a  property 
interest  subject  to  constitutional  protection  in  each 
separate  component  of  that  process.  Thus  "denial  of 
the  right  to  participate  in  one  or  several  extra- 
curricular activities  will  not  give  rise  to  a  right  of  due 
process."  The  court  said  that  it  need  not  decide 
whether  Pegram  had  a  right  to  procedural  due  pro- 
cess, but  "assuming  that  he  did  have  such  a  right,  he 
was  afforded  all  the  process  he  was  due." 

The  court  also  rejected  the  student's  argument  that 
greater  due  process  was  required  because  of  the  seri- 
ousness of  the  charge  (theft).  It  noted  that  the  students 
in  Goss  were  accused  of  more  serious  conduct  (assault 
on  a  police  officer  and  destruction  of  property),  that 
the  principal  was  justified  in  concluding  that  Pegram 


was  involved  in  the  theft,  that  the  principal's  decision 
was  not  arbitrary,  and  that  the  prohibition  against    / 
after-school  participation  was  appropriate  in  that  the    ^ 
theft  occurred  at  a  ballgame  in  the  evening. 

The  court  held  that  the  absence  of  specific  proce- 
dures in  the  suspension  statute  did  not  render  it  un- 
constitutional because  constitutionally  adequate  regu- 
lations (consistent  with  the  requirements  of  Goss)  had 
been  adopted  by  the  school  board  and  followed  by  the 
principal. 

CHURCH-RELATED  PRIVATE  SCHOOL 
TEACHERS  ARE  EXEMPT  FROM  NATIONAL 
LABOR  RELATIONS  ACT.  NLRB  v.  Catholic  Bishop 
of  Chicago,  59  L.  Ed.  533  (U.S.  Sup.  Court,  March  21, 
1979). 

Facts:  After  elections  on  union  representation 
among  lay  faculty  members  at  Catholic  high  schools  in 
Illinois  and  Indiana,  the  schools  refused  to  recognize 
or  bargain  with  the  unions.  The  unions  then  filed 
complaints  of  unfair  labor  practices  with  the  National 
Labor  Relations  Board.  The  schools  challenged  the 
Board's  jurisdiction,  arguing  that  they  did  not  fall 
within  the  discretionary  jurisdictional  criteria  of  the 
National  Labor  Relations  Act  and  that  the  religious 
clauses  of  the  First  Amendment  precluded  the  Board's 
jurisdiction.  The  Board  asserted  its  jurisdiction  on  the 
basis  that  its  policy  was  to  decline  jurisdiction  over  f 
organizations  sponsored  by  religious  groups  only 
when  the  organizations  are  completely  religious  rather 
than  "just  religiously  associated."  The  Court  of  Ap- 
peals for  the  Seventh  Circuit  rejected  the  Board's 
"completely  religious/religiously  associated"  standard, 
calling  it  an  unworkable  guide  for  the  exercise  of  dis- 
cretion. The  court  concluded  that  this  standard  would 
lead  to  NLRB  jurisdiction  over  all  church-operated 
schools  and  that  both  the  free  exercise  and  establish- 
ment clauses  of  the  First  Amendment  foreclosed  such 
jurisdiction  because  the  Board's  actions  would  im- 
pinge on  the  freedom  of  church  authorities  to  shape 
and  direct  teachings  in  accordance  with  the  require- 
ments of  their  religion. 

Holding:  The  Supreme  Court  affirmed  the  Seventh 
Circuit  decision  in  a  5-4  opinion.  It  said  that,  in  the 
absence  of  a  clear  expression  of  congressional  intent  to 
bring  teachers  in  church-operated  schools  within  the 
NLRB's  jurisdiction,  the  Board  did  not  have  jurisdic- 
tion over  these  schools.  Having  declined  to  construe 
the  National  Labor  Relations  Act  to  grant  such  juris- 
diction, the  Court  declared  that  it  was  not  called  upon 
"to  resolve  difficult  and  sensitive  questions  arising  out 
of  the  First  Amendment  Religion  Clauses."  Of  course, 
the  decision  does  not  prohibit  parochial  school  * 
teachers  from  bargaining  collectively;  it  only  prevents  * 
the  federal  government  from  supervising  the  bargain- 
ing activity. 


